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which interpret the present code provisions. 5 The opinions of the 
courts have been determined by the doctrine, firmly settled in this 
state, that an order or judgment regularly made in pursuance of 
plain statutory provision cannot be revoked, modified or otherwise 
disturbed, except as authorized by statute. 6 The effect of the 
order staying the operation is to reverse, pro tanto, the judgment 
granting the injunction. 7 The trial court has decided that the de- 
fendant be restrained until a trial on the merits. That conclusion, 
arrived at after proper notice and a hearing is reviewable only in 
the manner provided for by the code, by an appeal from the order 
granting the injunction. 8 If the injunction had been granted ex 
parte, it could have been vacated or modified on motion. 

The decision of the court in the principal case is probably sound 
under the interpretation given the California statutes. The result 
attained, however, places California quite alone in the attitude 
that it takes toward preliminary injunctions. The great weight of 
American authority holds that the granting, dissolution, or modi- 
fication of temporary injunctions are matters within the sound 
discretion of the trial court. 9 This permits a needed latitude in 
remedying mistakes and prevents injustice resulting from the error 
or mistake of judgment of the trial judge. In California, the trial 
court could not modify or disturb the temporary injunction granted 
after hearing unless the right to modify or dissolve has been re- 
served. It could not rectify any mistake of judgment which might 
lead to irreparable injury. The remedy for this anomalous con- 
dition is legislative. The courts can only follow the established 
interpretation of the code provisions. 

M. D. S. 

Evidence: Books of Account in Actions Against Adminis- 
trators. — The rule excluding a party to an action from being a 
witness is preserved in California in cases where a claim is made 
against the estate of a deceased person. 1 This is the only instance 
in which a party is now disqualified to testify. But in the days 
when a party was absolutely disqualified, an exception to the hear- 
say rule allowed the introduction of the party's account books. This 



5 Ots v. Superior Court of the City and County of San Francisco 
(1909), 10 Cal. App. 168, 101 Pac. 431. 

6 Holtum v. Grief (1904), 144 Cal. 524, 78 Pac. 11; Carpenter et al. 
v. Superior Court of San Joaquin Co. (1888), 75 Cal. 596. 

*Hulbert v. California Portland Cement Co. (1911), 161 Cal. 239, 118 
Pac. 928. 

8 Cal. Code Civ. Proc, §§ 939, 963. 

9 American Grain Separator Co. v. Twin City Separator Co. (1912), 
202 Fed. 202; Massie v. Buck (1904), 128 Fed. 27; Martin v. Murphy 
(1914), 216 Mass. 466, 103 N. E. 930; Myer v. Town of Petersburg 
(1905), 96 Minn. 314, 104 N. W. 899; 22 Cyc. 982, and cases cited note 
58; High on Injunctions, § 1467. 

1 Cal. Code Civ. Proc. § 1880, subd. 3. 
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exception was based on necessity, as conditions of mercantile life in 
early days would often have left a small shop-keeper who had no 
clerk without other evidence. 2 

In Colburn v. Parrett, 3 the court held that, in an action against 
the representative of a deceased person, the plaintiff himself could 
not testify that the items contained in his account book were true 
and correct, on the ground that to allow such evidence would de- 
feat the purpose of subdivision 3 of section 1880 of the California 
Code of Civil Procedure. This suggests the question whether this 
section was intended to continue the common law rule as to the 
disqualification of a party so far as actions against deceased persons 
are concerned. Several years after the adoption of the code, the 
court said that parties, under the circumstances stated in the above 
section, continue incompetent in the same manner and to the same 
extent that all parties were formerly incompetent. 4 If this is true, 
the common law exceptions permitting the use of parties' books 
of account exists, together with the established procedure governing 
the use of such books. Before the code, in the case of Landis v. 
Turner, it was held that a party was competent to give testimony 
going to establish the facts which rendered his books admissible. 5 
Chief Justice Field there said that this prevailing and better rule in 
the United States differed from that of New York. The court 
in the Colburn case seems to lean toward the New York rule. 
The New York court insists that it is necessary to prove the cor- 
rectness of the books by testimony of third persons. 6 It must be 
noted, however, that the suppletory oath was not adopted in New 
York, 7 whereas it was in California. 8 Therefore, the attitude of the 
California court in allowing a party himself to prove that his books 
were true and correct should be different from that of the New 
York court. Hence, it seems that a party in an action against an 
executor or administrator upon a claim or demand against the 
estate of a deceased person should be allowed to testify that his 
books were regularly and accurately kept ; for this is what a party 
did by his suppletory oath which was allowed under the common 
law exception as to account books. 9 

The dissenting opinion in the principal case is based upon the 
theory that subdivision 3 of section 1880 of the California Code of 
Civil Procedure does not perpetuate the common law disqualification 



2 Wigmore on Evidence, § 1537. 

3 (June 12, 1915), 20 Cal. App. Dec. 906, 150 Pac. 786. 

* Roche v. Ware (1886), 71 Cal. 375, 12 Pac. 284, 60 Am. Rep. 539. 

5 Landis v. Turner (I860), 14 Cal. 573. 

«In re Runions (1911), 71 Misc. Rep. 641, 130 N. Y. Supp. 1039. 

7 Chamberlayne, The Modern Law of Evidence, § 3055. 

8 Landis v. Turner, supra; White v. Whitney (1889), 82 Cal. 163. 
Roche v. Ware, supra, allowed the oath under circumstances similar to 
those in Colburn v. Parrett, but this practice was criticized in Stuart v. 
Lord (1903), 138 Cal. 672, 72 Pac. 142. 

» Chamberlayne, § 3082. 
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of a party under the circumstances therein specified, but establishes 
a new rule which would entirely exclude account books as well as 
other testimony of the plaintiff. Such, however, has not been the 
construction in other jurisdictions having similar provisions. 10 

G. B. W. 

Gifts Inter Vivos and Mortis Causa: Delivery of the Key 
of a Safe Deposit Box as Sufficient Delivery of the Con- 
tents. — A gift inter vivos contemplates an immediate and absolute 
transfer of property from the donor to the donee. A gift mortis 
causa, on the other hand, must be made in expectancy of death, 
and, while contemplating an immediate transfer of property, is not 
absolute until the death of the donor, his recovery or a revocation 
before his death acting as a condition subsequent, revesting the 
property in him. 1 The authorities make no other distinction be- 
tween these two classes of gifts, the requirements for their validity 
being regarded as substantially the same. 2 In order to constitute 
a valid gift there must be an unmistakable intent upon the part of 
the donor to make the gift, and, as a necessary means of carrying 
into effect this intention, there must be a delivery of the subject 
matter to the donee or to a third party as his agent. 3 

The question as to what constitutes sufficient delivery has been 
frequently passed on by the courts. In both classes of gifts, actual 
delivery of the thing given is of course sufficient. Upon the ques- 
tion as to whether or not in the case of gifts mortis causa anything 
short of manual tradition amounts to a valid delivery, the authori- 
ties are not in accord. Since these gifts come into question only 
after the donor's death, affording in consequence much opportunity 
for fraud and perjury, a few courts, adopting the strict language 
of Ward v. Turner, 4 have thought to avoid these dangers by re- 
quiring actual delivery, except where the nature of the property will 
not admit of physical tradition. 5 Under this narrow view the 
delivery of a key of a safe deposit box would not constitute suffi- 
cient delivery of its contents. The more liberal view and that 
generally approved regards the test of sufficiency of delivery in 
gifts mortis causa to be identical with that in the case of gifts inter 
vivos. 6 Actual physical delivery must be made when practicable, 
but constructive delivery is sufficient when the nature or location of 
the subject matter is such that actual delivery cannot be made, or 



10 Chamberlayne, § 3084. 

1 Emery v. Clough (1886), S3 N. H. 556, 4 Atl. 796, 798, 56 Am. 
Rep. 543. 

2 Stout v. McNab (1910), 157 Cal. 356, 107 Pac. 1005. 

3 Collins v. Maude (1904), 144 Cal. 289, 77 Pac. 495. 
* (1752), 2 Ves. 431. 

s Keepers v. Fidelity Co. (1893), 56 N. J. Law 302, 28 Atl. 585, 23 
L. R. A. 184, 44 Am. St. Rep. 397. 

6 Basket v. Hassell (1882), 107 U. S. 602, 2 Sup. Ct. Rep. 415, 27 
L. Ed. 500. 



